
DEVELOPMENT CONTROL AND REGULATION 
COMMITTEE

Meeting date: 24 January 2018

From: Corporate Director – Economy and Highways

CA13/9 – APPLICATION TO CORRECT MISTAKEN 
REGISTRATION; CL17 EAST STAINMORE REGULATED 
PASTURE, NORTH MOOR 

1.0 EXECUTIVE SUMMARY

1.1 Cumbria County Council is the registration authority for common land 
and town and village greens under the Commons Act 2006.

1.2 An application has been received from the Executors of Rosemary 
Blackett-Ord to correct a mistaken registration in common land register 
unit CL17 East Stainmore Regulated Pasture, North Moor.

1.3 The Applicants claim that part of CL 17 known as Leacett Allotment 
was wrongly registered as common land and request its removal from 
the register of common land.

1.4 The purpose of this report is to request Members to make a decision as 
to whether the application should be granted and a correction made to 
the Council’s register of common land. 

2.0 POLICY POSITION, BUDGETARY AND EQUALITY 
IMPLICATIONS, AND LINKS TO COUNCIL PLAN

2.1 The relevant corporate theme is the creation and protection of a high 
quality environment for all. 

2.2 This matter is a decision-making process of a quasi-judicial nature. 
There should be no policy or political consideration given and any 
potential financial implication should be ignored. 

3.0 RECOMMENDATION

3.1 It is recommended that the Committee accepts the application and 
corrects the common land register on the grounds that the land in 
question immediately before its provisional registration was not land 
subject to rights of common, waste land of a manor, a town or village 
green or land of a specified in Section 11 of the Inclosure Act 1845. 



4.0 BACKGROUND

The Application:

4.1 On 15th April 2016 Cumbria County Council, as registration authority for 
common land and town and village greens (“the Registration Authority”), 
received an application on Form CA13 (“the Application”) under Paragraph 7 
of Schedule 2 to the Commons Act 2006 (“the 2006 Act”) from the Executors 
of Rosemary Blackett-Ord (“the Applicants”) to deregister land on the 
grounds that it was wrongly registered as common land. A copy of the 
Application is attached to this report at Appendix 1.

4.2 The Application relates to a parcel of land known as Leacett Allotment which 
forms part of the land comprised in common land register unit CL17 – East 
Stainmore Regulated Pasture, North Moor, shown edged red on the plan at 
Appendix 2 and referred to hereafter as the “Application Land”.  

4.3 CL17 was provisionally registered as common land on 22nd August 1967 
under Section 4 of the Commons Registration Act 1965 pursuant to 
application no. 25, made by Ernest Webster, Clerk to the Conservators of 
the East Stainmore Regulated Pasture on behalf of the said Conservators 
(“the 1967 Application”).  The provisional registration became final on 1st 
October 1970 and the land became register unit CL17. A copy of the 1967 
Application is attached to this report at Appendix 3.

4.4 The Applicants claim that the Application Land was wrongly registered as 
common land and that immediately before its provisional registration the 
Application Land was not subject to rights of common, waste land of the 
manor, a town or village green (within the meaning of the 1965 Act as 
originally enacted) or land of a description specified in section 11 of the 
Inclosure Act 1845. 

4.5 The Applicants request the removal of the Application Land from the register 
of common land.

4.6 The following supporting evidence was submitted by the Applicant:

- Copy Grant of Probate for Mrs Blackett-Ord;
- Copy O.S. Map showing the Application Land hatched blue;
- Copy registered title CU133105;
- Statutory declaration of Guy Heelis dated 13/04/2015;
- Correspondence between Guy Heelis and Cumbria County Council dated 

August 2012;
- Copy extracts of maps from the East Stainmore Regulation and 

Enclosure Awards 1890;
- Copy Conveyance dated 27/08/1943 (“the 1943 Conveyance”);
- Copy undated letter from Mrs M. E. Sinclair, Clerk to the Conservators; 
- Copy transfer of title dated 1/12/1997



4.7 The following evidence was adduced to the application by the registration 
authority:

- Copy extracts from the East Stainmore Enclosure Award 1890 (“the 1890 
Award”). 

Copies of the said supporting evidence are attached to this report at 
Appendix 4.

4.8 On 23rd January 2017 the Application was deemed to have been duly made 
and notice of the Application was advertised on Cumbria County Council’s 
website and on the site of the Application Land.  The notice was also sent to 
relevant parties, in accordance with Schedule 7 of the Commons 
Registration (England) Regulations 2014 (“the 2014 Regulations”).  Anyone 
wishing to submit representations to the Application had until 6th March 2017 
to do so.

4.9 Two objections were received, one from the Open Spaces Society and the 
other from Mr Steve Byrne. The objections were duly served on the 
Applicants in accordance with the 2014 Regulations and the Applicants 
provided a reply to those objections.  Copies of the objections together with 
the Applicants’ replies and further representations are attached to this report 
at Appendix 5.

4.10 The main point of the objection made by the Open Spaces Society was that 
the Applicants had not supplied a copy of the 1890 Award. This is a key 
document in establishing the status of the land prior to its registration and 
without it it would not be possible to determine the application.

4.11 Mr Byrne in his objection accepts that the Application Land was enclosed by 
the 1890 Award but argues that, notwithstanding this, the Application Land 
was waste land of the manor immediately prior to its provisional registration 
and still remains waste land of the manor and thus cannot be deregistered. 
In Mr Byrne’s opinion, the question as to whether the land ceased to be 
waste land turns on its physical state and not on its legal status. 

4.12 I considered The Open Spaces Society’s objection and agreed that 
examination of the 1890 Award was essential for the determination of this 
application. The original 1890 Award is deposited at the Council’s Archive 
Centre in Kendal and I obtained the relevant copy extracts. In the interests of 
fairness, all interested parties were provided with these copy extracts and 
invited to submit further representations under regulation 24(7) of the 2014 
regulations.

4.13 Two further representations were received, one from the Open Spaces 
Society, and the other one from Mr Byrne. The Open Spaces Society agreed 
that the 1890 Award corroborated the statements submitted by the 
Applicants, namely that the Application Land was not common land at the 
time of its provisional registration. Mr Byrne reiterated his previous point 
about the Application Land being waste land of the manor. My consideration 
of Mr Byrne’s point can be found at 4.18(d)(ii) in this report.



4.14 The Law:

4.15 Part 1 of the 2006 Act was implemented in Cumbria on 15th December 2014 
and allows applications to be made to amend the Commons and Town and 
Village Green Register. 

4.16 The Application is made under Schedule 2 Paragraph 7 of “the 2006 Act” 
which states: 

“Other land wrongly registered as common land”
7 (1) If a commons registration authority is satisfied that any land registered 

as common land is land to which this paragraph applies, the authority 
shall, subject to this paragraph, remove the land from its register of 
common land.

(2) This paragraph applies to land where—
a) the land was provisionally registered as common land under 

section 4 of the 1965 Act;
b) the provisional registration of the land as common land was not 

referred to a Commons Commissioner under section 5 of the 1965 
Act; 

c) the provisional registration became final; and
d) immediately before its provisional registration the land was not any 

of the following:
i) land subject to rights of common;
ii) waste land of a manor;
iii) a town or village green within the meaning of the 1965 

Act as originally enacted; or
iv) land of a description specified in section 11 of the 

Inclosure Act 1845 (c. 118). 

Application of the law to the facts and evidence of the Application:

4.17 The Application complies with the formal requirements as to form and 
content contained in the 2014 Regulations.

4.18 The statutory criteria as set out above are considered in relation to the 
Application as follows:

(a) The land was provisionally registered as common land under 
section 4 of the 1965 Act: 

The Application Land was provisionally registered as common land 
register unit CL17 on 22nd August 1967 under section 4 of Commons 
Registration Act 1965 pursuant to application no. 25. This element of the 
criteria is satisfied. 

(b) The provisional registration of the land as common land was not 
referred to a Commons Commissioner under section 5 of the 1965 
Act: 

The provisional registration was not referred to a Commons 
Commissioner under section 5 of the Commons Registration Act 1965.  
This element of the criteria is satisfied.



(c) the provisional registration became final:

The provisional registration became final on 1st October 1970.  This 
element of the criteria is satisfied.

(d) Immediately before its provisional registration the land was not any 
of the following –

(i) Land subject to rights of common 

The Application Land was enclosed as allotments numbered 284 and 285 
on the 1890 Award Map and awarded to the Trustees of Alexander 
Pearson of Park House Farm, deceased. Any rights of common which 
might have existed prior to the Application Land’s enclosure would have 
been extinguished on that date. The 1943 Conveyance described the 
Application Land as free from incumbrances. In his Statutory Declaration 
Mr Heelis states that from 1998 the Application Land was used 
exclusively by the Applicant’s family and their tenants and prior to that by 
Joyce Hilary Bainbridge, the previous owner, and her tenant, Ken 
Sowerby. I am satisfied that, on the balance of probabilities, the 
Application Land was not subject to rights of common immediately prior 
to its registration. 

(ii) Waste land of the manor

By the 1890 Award, the Application Land was enclosed and awarded to 
the Trustees of Alexander Pearson of Park House Farm, deceased, 
whereupon it legally ceased to be waste land of the manor, becoming 
instead freehold land for the sole use by its owner.

The evidence submitted by the Applicant suggests that, since its 
enclosure, the Application Land has been used continuously as part of a 
working farm by the various owners and tenants of Park House Farm.

I considered Mr Byrne’s point about the importance of the physical state 
of the Application Land at the time of its provisional registration. Mr 
Byrne’s argument alludes to the definition of waste land given in the case 
of A-G v Hanmer (1858) 27LJ Ch 837 at 840:

The true meaning of “wastes”, or “waste lands”, or “waste grounds of the        
manor”, is open, uncultivated and unoccupied lands parcel of the manor        
or open lands parcel of the manor other than the demesne lands of the 
manor. 

In other words, Mr Byrne argues that, if at the time of its provisional 
registration the Application land had the physical characteristics of open, 
unoccupied and unenclosed land, then, despite the fact it was enclosed 
under the 1890 Award, it was still waste land of the manor. Mr Byrne 
asserts that it is very likely that the Application Land has retained the 
physical characteristics of waste land. Mr Byrne has not provided any 
documentary evidence to support this assertion. 

I consulted Gadsden on Commons and Greens1 written by Dr G.D. 
Gadsden who is a leading authority on commons and village greens law. 



Contrary to Mr Byrne’s argument that the enclosure of the Application 
Land’s in 1890 is immaterial, Gadsden states that “[i]nclosure of waste is 
probably the most unequivocal act possible to indicate an intention to 
take the land into demesne”. Gadsden then goes on to state that the land 
which has been converted to demesne land “cannot be construed as 
being waste land”.2

Despite my being satisfied that the Application Land was converted from 
waste to demesne land by its 1890 enclosure, I considered whether there 
was any evidence in the Application Land’s physical state to suggest that 
its demesne status was subsequently lost as a result of abandonment.

Open

Gadsden asserts that in the context of waste land of the manor “open” 
means unenclosed. The 1890 Award prescribed that the owner of the 
Application Land is to maintain the walls or fences on all four sides of the 
allotments. I have examined various historical maps dating from 1899 to 
1982.  The Application Land is shown as enclosed by a wall on all of 
those maps. I made a site visit and found the Application Land still 
enclosed by a wall on all sides. Copies of historical maps and site visit 
photographs are attached to this report at Appendix 6.

Unoccupied

The meaning of “unoccupied” was discussed in the 1977 Commons 
Commissioner’s decision 268/D/209 Re Arden Great Moor. In his 
decision the Commissioner concluded that the fact that the owner of 
Arden Moor was letting the grazing out, was in the receipt of money from 
the Moor and was therefore enjoying benefit from the Moor was sufficient 
to make the land occupied. Similarly, in this case the 1943 Conveyance 
and the Statutory Declaration of Guy Heelis provide evidence that before 
and after its registration the Application Land was rented out to tenants 
with the owners presumably receiving the rent.

Uncultivated

Gadsden states that the question of whether the land has been cultivated 
depends on the degree of cultivation, for example, “land taken into arable 
cultivation or forestry is unequivocally sufficient”.3

The Application Land is used as pasture and therefore cannot be 
described as cultivated.

Although the Application Land is uncultivated, it is enclosed and occupied 
which is sufficient to take it out of the category of waste land of the 
manor.  

 I am therefore satisfied that, on the balance of probabilities, the 
Application Land was not waste land of the manor immediately prior to its 
original registration.

1 Cousins, EF & Honey, R, (2012) Gadsden on Commons and Greens, 2nd Edition, Sweet & Maxwell, London
2 ibid, 3-52 to 3-53, pp150-151.
3 ibid. 3-51, p.150



(iii) A town or village green within the meaning of the 1965 Act as 
originally enacted

I carried out a search of DEFRA’s database and found no records to 
indicate that the Application Land was a town or village green 
immediately prior to its provisional registration in 1969 or at any other 
time. The Application Land is a pasture located in an isolated spot high in 
the Pennines away from any settlements and is not suitable to be used 
for the recreational activities traditionally associated with a village green.  
I am therefore satisfied that, on the balance of probabilities, the land was 
not a town or village green within the meaning of the 1965 Act as 
originally enacted.

 (iv) Land of a description specified in section 11 of the Inclosure 
Act 1845 (c.118): 

The Application Land was enclosed in 1890 and thus from that date it 
ceased to be land of a description specified in section 11 of the Inclosure 
Act 1845 (c.118)

This element of the criteria is satisfied.

5.0 LEGAL IMPLICATIONS

5.1 The Council has a statutory duty to keep a register of Common Land and 
since the implementation of Part 1 of the 2006 Act, has the power to amend 
the register.  The Council’s Constitution at Part 2G 2.1) f) i) delegates this 
responsibility to the Development Control and Regulation Committee.

5.2 In considering the Application, Members must consider all of the evidence 
available to them, and must be satisfied that the evidence shows that each 
aspect of the statutory conditions set out at Schedule 2 Paragraph 7 of the 
2006 Act have been met.  The burden of proof in this regard is firmly upon 
the Applicant to provide the required evidence.  The standard of proof to be 
applied is the usual civil standard “on the balance of probabilities”, i.e. it must 
be more likely than not.

5.3 The role of this Committee is to reach its own determination on the matters 
of fact and law arising as a result of the Application.  It is for Members to 
determine the Application fairly, putting aside any considerations of the 
desirability of the land being registered as Common Land or being put to 
other use.

5.4 Although the findings of the Officer Recommendations are for the Committee 
to proceed with determination and acceptance of the Application, the 
Committee is not bound to follow the Recommendation; providing that in 
reaching its decision it applies the correct legal principles and duly considers 
the evidence.  Therefore Members are free to accept or reject any of the 
Recommendations in the report.  If the members reject the Officer’s findings 
and decide either not to determine the Application or to reject the Application 
and keep the Application Land on the register of common land, the 
Committee should set out their reasons at the meeting.



5.5 There is no right of appeal against a Committee decision.  The route for any 
challenges would be via judicial review in the High Court, where the issue 
would be whether the Committee had misdirected itself in law.  Should a 
judicial review application be successful, the Council would be obliged to re-
determine the Application, a successful judicial review application would not 
of itself determine that the Application Land was or was not Common Land.

5.6 There are no further legal considerations, all other legal considerations, 
issues and implications have been addressed within the detail of the report.

6.0 OPTIONS

6.1 The Committee may accept or reject the Recommendation.

6.2 If the Recommendation is accepted the Registration Authority will give effect 
to the determination by deregistering the Application Land, which will entail 
the addition of a registration amendment in register unit CL17 confirming 
deregistration of the part, and the amendment or preparation of a fresh 
edition of the register map showing the Application Land marked as 
deregistered.

6.3 If the Recommendation is rejected the Application Land will remain 
registered as common land.

6.4 Members should note that the decision of the Committee in relation to an 
application to correct the register is a legal decision and is not a matter of 
policy or discretion. 

7.0 CONCLUSION

7.1 I am of the opinion that the Application has been validly made. The evidence 
provided by the Applicants and my own research supports the claim that the 
Application Land was not common land at the time of registration and should 
be removed under paragraph 7 of Schedule 2 to the Commons Act 2006. 

7.2 The Open Spaces Society’s objection was effectively withdrawn upon the 
Society’s examination of the 1890 Award. Mr Byrne’s assertions that the 
Application Land retains physical characteristics of waste land are refuted by 
documentary evidence provided by the Applicants and his assertion that the 
legal status of the Application Land as enclosed freehold land is irrelevant 
are not supported by Gadsden.

7.3 I consider it reasonable that this Committee resolves that the common land 
register be amended and the Application Land be deregistered.

Svetlana Bainbridge, 
Commons Registration Officer
5th January 2018

APPENDICES



Appendix 1 – Copy of Application CA13/9
Appendix 2 – Map of Application Land 
Appendix 3 – Copy of the 1967 Application
Appendix 4 – Copy of supporting evidence
Appendix 5 – Copies of objections and the Applicants’ reply 
Appendix 6 – Copies of historical maps and photographs from site visit

IMPLICATIONS

Staffing: None
Financial: There would be cost implications in the event of an 

application for judicial review, however the Council is the 
registration authority and therefore has a statutory duty to 
decide applications.

Property: None
Electoral Division(s): Kirkby Stephen
Human Rights: The Council as registration authority has to make a 

decision in accordance with the law and in particular with 
the provisions of the 2006 Act, given these legal criteria a 
decision must reflect the legislation despite any other 
rights of individuals.

PREVIOUS RELEVANT COUNCIL OR EXECUTIVE DECISIONS

No previous relevant decisions

CONSIDERATION BY OVERVIEW AND SCRUTINY

Not considered by Overview and Scrutiny
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